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Abstract

Discovery procedure is a very important part of patent litigation in United States.
After December 2006, additional/new rules under Federal Rules for Civil Procedure
brought broader the Discovery rights and shifted the scope of the Discovery from
Paper "Documents” to “ESI” (Electronically Stored Information).

Although E-Discovery in patent litigation is a novel subject to Taiwan
enterprises, it possibly makes huge fine and damage to negligent party. In this paper,
we introduced a lot of things about E-Discovery to Taiwan companies and provided
some suggestions about E-Discovery planning and preparation. We believed these
advices will be helpful to Taiwan enterprises.

Key Words

Patent litigation, E-Discovery, ESI, Electronically Stored Information
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(1) Rule 16 — % 70 ¢ 3% ~ P A2% 27 ¢ 1L © 373 4 16(0)(5)% 16(b)(6) 1% 4 >
# ﬂﬁr—a RREEEFLT BT F FRETRORE S F R E TR
AR G IFTATRER 2 T FEER 22 heT

16(b)(5) : provisions for disclosure or discovery of electronically stored information;
16(b)(6) : any agreements the parties reach for asserting claims of privilege or of
protection as trial-preparation material after production;

(2) Rule26— =% RAzS 2 - AR5 b &ir ¢ i3 1 26(a)(1)(B) ~ A7 *c
26(b)(2)(B) ~ 26(b)(5)(B) ~ 26(f)(3) 1 2 26(1‘)(4) > 26(a)(1)(B) A_#4~ 4 b B 2 F 42
¥ 2 TFOR S 2 47 (data compilations) % e 5 7R T TR o 26(0)(2)(B) 1 4%
SRR AT ARG FILERGBEE TR IR T ALY
W R3%fHELR E* AN T £ aREP o Rule 26(b)(5)(B) e - aE
AR Z FRANE L P2 A RS LS F o0 B R R - AR
B g £4 00088 5 ZRpR & g 2 ifﬂ 217 Rule 26(b)(5)(B) # it & X_7A & )
fo A BAL A %‘ﬂdﬁéz AiEEgd A #f P R R e et TR AR
% ”° Rule 26(f)(3) and 26(f)(4)1 5 FET5% 6(f)\ EREIEM T I REF TR
CREEFACE N S T AL LR S RLES S TSt
o B 22 deT

26(a)(1)(B) a copy of, or a description by category and location of, all documents,
electronically stored information, and tangible things that are in the possession,
custody, or control of the party and that the disclosing party may use to support its
claims or defenses, unless solely for impeachment;

26(b)(2)(B) : A party need not provide discovery of electronically stored information
from sources that the party identifies as not reasonably accessible because of undue
burden or cost. On motion to compel discovery or for a protective order, the party
from whom discovery is sought must show that the information is not reasonably
accessible because of undue burden or cost. If that showing is made, the court may
nonetheless order discovery from such sources if the requesting party shows good
cause, considering the limitations of Rule 26(b)(2)(C). The court may specify
conditions for the discovery.

26(b)(5)(B) : Information Produced. If information is produced in discovery that is
subject to a claim of privilege or of protection as trial-preparation material, the party
making the claim may notify any party that received the information of the claim and
the basis for it. After being notified, a party must promptly return, sequester, or
destroy the specified information and any copies it has and may not use or disclose the

ZpH 2007 &# 77 25p > u  www.computhink.com/ documents/articlessFRCP_Amendments.pdf -
Bk mﬁxiﬁ’ﬁﬂl*éMWMMWMMmmHMWM%MmRMMSMﬂ

7
28..
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information until the claim is resolved. A receiving party may promptly present the
information to the court under seal for a determination of the claim. If the receiving
party disclosed the information before being notified, it must take reasonable steps to
retrieve it. The producing party must preserve the information until the claim is
resolved.

26(f)(3) : any issues relating to disclosure or discovery of electronically stored
information, including the form or forms in which it should be produced,;

26(f)(4) : any issues relating to claims of privilege or of protection as trial-preparation
material, including - if the parties agree on a procedure to assert such claims after
production - whether to ask the court to include their agreement in an order;

(3) Rule33—7%392 » 2 Rule33(d) g v B2 2R+ 3 7L
TR AR AREEHELETR B 22 40T

33(d) Option to Produce Business Records. Where the answer to an interrogatory may
be derived or ascertained from the business records, including electronically stored
information, of the party upon whom the interrogatory has been served or from an
examination, audit or inspection of such business records, including a compilation,
abstract or summary thereof, and the burden of deriving or ascertaining the answer is
substantially the same for the party serving the interrogatory as for the party served, it
is a sufficient answer to such interrogatory to specify the records from which the
answer may be derived or ascertained and to afford to the party serving the
interrogatory reasonable opportunity to examine, audit or inspect such records and to
make copies, compilations, abstracts, or summaries. A specification shall be in
sufficient detail to permit the interrogating party to locate and to identify, as readily as
can the party served, the records from which the answer may be ascertained.

(4) Rule3d—=~ 2 ~ 3G TR ~F 2240 3@MBE 2 HE T FiES
FAL LM B A FRP S F JHT IR TRERA N2 AN 2 BA
5

]
LT IR L St A AN - RS A T AN E T G TR
AN 0 H p2 b T ol
34(a)Scope.Any party may serve on any other party a request (1) to produce and
permit the party making the request, or someone acting on the requestor’s behalf, to
inspect, copy, test, or sample any designated documents or electronically stored
information — including writings, drawings, graphs, charts, photographs, sound
recordings, images, and other data or data compilations stored in any medium from
which information can be obtained — translated, if necessary, by the respondent into
reasonably usable form, or to inspect, copy, test, or sample any designated tangible
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things which constitute or contain matters within the scope of Rule 26(b) and which
are in the possession, custody or control of the party upon whom the request is served,;
or (2) to permit entry upon designated land or other property in the possession or
control of the party upon whom the request is served for the purpose of inspection and
measuring, surveying, photographing, testing, or sampling the property or any
designated object or operation thereon, within the scope of Rule 26(b).

34(b) Procedure.The request shall set forth, either by individual item or by category,
the items to be inspected, and describe each with reasonable particularity. The request
shall specify a reasonable time, place, and manner of making the inspection and
performing the related acts. The request may specify the form or forms in which
electronically stored information is to be produced. Without leave of court or written
stipulation, a request may not be served before the time specified in Rule 26(d).
34(b)(ii) if a request does not specify the form or forms for producing electronically
stored information, a responding party must produce the information in a form or
forms in which it is ordinarily maintained or in a form or forms that are reasonably
usable; and

34(b)(iii) a party need not produce the same electronically stored information in more
than one form.

(5) Rule37—7 i& {7 & % 2048 AT A 5 4134 > A7 37 Rule 37(F) & #73) % b B
EA A R RS L AR NPT R LR E B TR
i Eiff%‘]"ﬁf o B 22 4o

37(f) : Electronically Stored Information. Absent exceptional circumstances, a court
may not impose sanctions under these rules on a party for failing to provide
electronically stored information lost as a result of the routine, good-faith operation of
an electronic information system.

(6) Ruled5—i# £ > Ruled5#4i2 + 5 & 4% Rule 26(b))4 2 Rule 34 Jig #* >+~ & &
M2 e o H 22 4o o

45(a)(1)(C) command each person to whom it is directed to attend and give testimony
or to produce and permit inspection, copying, testing, or sampling of designated books,
documents, electronically stored information, or tangible things in the possession,
custody or control of that person, or to permit inspection of premises, at a time and
place therein specified,;

45(a)(1)(D) set forth the text of subdivisions (c) and (d) of this rule. A command to
produce evidence or to permit inspection, copying, testing, or sampling may be joined
with a command to appear at trial or hearing or at deposition, or may be issued
separately. A subpoena may specify the form or forms in which electronically stored
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information is to be produced.

45(d)(1)(B) If a subpoena does not specify the form or forms for producing
electronically stored information, a person responding to a subpoena must produce the
information in a form or forms in which the person ordinarily maintains it or in a form
or forms that are reasonably usable.

45(d)(2)(C) A person responding to a subpoena need not produce the same
electronically stored information in more than one form.

45(d)(1)(D) A person responding to a subpoena need not provide discovery of
electronically stored information from sources that the person identifies as not
reasonably accessible because of undue burden or cost. On motion to compel
discovery or to quash, the person from whom discovery is sought must show that the
information sought is not reasonably accessible because of undue burden or cost. If
that showing is made, the court may nonetheless order discovery from such sources if
the requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.
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FAGER AP FEART FEE TRE- 2R W#J&Tﬂ SRR
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B BTN 3 AEE R PR R e RBRFTG L deF &4 A
BAP R LA s T OEEEE N F AL o B R AR T S
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RypERERB 2R AN KDL FRILG J 205 26 ) 37 iEATR
Pre-trial ~ Deposition ~ Discovery s 4| #_% F 72 B £ &, & 4] ‘% 8 f? AR
B 0 (D195 % RN F R RRF 16 A T EGE € 1 g DR
3 LT PR R EQ TR A TR L E R e b
’ff’{;"o» Flot o FREARE IR ARAEFRE AL FRAZH Y HREF 2 VA
p' L ’Eéﬂﬁ%%—ﬁ’ﬁﬁii%%?ﬁmk, JESTEINIR IR &
GEEE % 26 E0)(1)T H R ARIT F Bk H 26 65 (b)(2)4e 1 An LRI
") At R ’?Ifm%fﬁ T AR L WP T R R A - S AR KL
FHRG Rehficy > v T iRy s 260 5C)w 2B RYEES BEL UEL
BROFEETTS > p 2R F RS L G g R hb L
Scheindlin j# F f2/4&- 7 M4t LA T T 7 F 2002 § 7 A A4 5
%34 MV FR Fae ko H Y # 5 “electronic data compllatlons
A fm;ﬁ A e «w;r;vﬁﬁtmvg xz% PeZ B TRAGLL R
BWiTd 275 3 Faémﬂﬁ@&x« drgiE o FA VBRI WA 94 H e Y AT
AT R SR E L 0 SEF Zubulake 1R rdE G AZiE 450 B M DR G 2R
"33 7] 3 4 AR Zubulake X JT BN RE G G ALK AR enT SR ET .
O U ABOFRAR RFSE L AT i B BT B
Fl 5 ALE B A g o LI R G F R B R o I Fldhest > 3 el
T ORI R APEE 0 i-*‘u%'jﬁ d % 26 ik (b)(2):= & % £ (cost-consciousness)
kT 26 E(O)(D) T A R ILDFRFER e 2w BER S AP EAM D
PP B B804 ahy i3 & Rowe Entertainment % ¢ d Francis # F #7141 @&
eight-factor test % -2 H 7 # = & F ##E L5 o #r3) eight-factor test ¢ 3% :
(1) the specificity of the discovery requests;
(2) the likelihood of discovering critical information;

._‘
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(3) the availability of such information from other sources;

(4) the purposes for which the responding party maintains the requested data;

(5) the relative benefits to the parties of obtaining the information;

(6) the total cost associated with production;

(7) the relative ability of each party to control costs and its incentive to do so;

and

(8) the resources available to each party.

& R 2 B2 35k £ 1 eight-factor Rowe test & ji-z & F 7 & B R~ &
FEELH > o @ Scheindlin /2 ¢ & 4127 - B - F]3F il (Seven-factor model) -
He e T4 H7 BB 08 g2 g B0 anlicdye 5 T2 2 SRS A
#ens 41 0 72 F Scheindlin ™ 4 #&4f Zubulake #7ix £, =7 BH P - B E
i’uwilﬁq:Q%W@%&}-#WﬁmiﬁﬁﬁﬂhT‘thﬁﬁwﬁﬂ
FES A BEF ST R
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(F)F A ITEFE
1~ & ROT G enT F FHLF A 35?2

RBRAEME - 2 FE AT RFRE P 20 5523 - BE
FANEN RN LRy = AV ‘,bg,:;}f;;%g,, R L s B FCF A
PP ATY Behfpa k"o U P AR D > B 34 GEQE Y 0T HARR ST
TIXER g MEESHE O ARBR TR BRI F R N LRI
S A “‘b.‘wﬁw"f‘f‘?@?%@@%éaﬂvao
egt > A% F E 4 Zubulake i 3 R ﬁ%;.@ﬁ#ﬁ&éﬁvﬁ;ﬂfi R
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RIS ¢ T 96 5 R R
PR TR e-Discovery Tt

2~ 2 ABELT Bkt B2

T ALRE AR R J Zubulake 7 ﬁsi T Fla BH AWM Y4 S i
,z&ﬁﬁ;é_im S e @Ev. HJ» B PR e - g
e 3 gk p,bgﬂj;gr;fé:,k 47 0 & #% EF & eheight-factor Rowe test ~
ﬁ:guém,lz%ﬂl34mbL&lfﬁ_€ e ‘F‘.'F, F"*

0% - B 2% AR FE R AR - BRENE DT T Edy
S REWEY e E sﬂ54 FEET R SRR 1 i TS
YRR I MR #ifﬂf A ?é% "2 "o kg izle glhamw "
B A S ERET R A FROFRLEREY T Ep R A

&’uwaiﬁQ@&ao

B A A AR kAR R KRR > S R X AES AR
E&xEP RFa R EFIRIPE o @ EF R4 EFEApREAY S AL
NEFR" TV B X ,L;g&»‘JFI% Bk oo

o R AP EEE T *Qiﬁmhﬁ”w@”—@7%¢§mé &7
”’"E‘*ﬂ&ﬁt’%f”?mmé TR FERE " fég"“g”"%ﬁ“’;hma»f

Ffﬁj}ﬁij'ﬁ?‘ﬁrﬁﬁém' ARSI = X iE 2 1 mFu,}E;( FUHEF T
Jﬁ 'rii BEAFRAFAFRE L E LM FF F > ;i"f ArA A e it B
WA F e A% B30 AT Fh- BEORJBE S R 2R BT R
MRS TR e R I F LN ey R ALY xi P E AT mf}éi\fé
AL AT @l £ F R 5 Ehp LV R IB 1 & g2 R B ehd & K ET
BATATREG O o T T gl 0 R AE B F DB B EBE S kp
T R ehe /F*J%J

[Accessible data:]

1. Active, online data: “On-line storage is generally provided by magnetic disk.
It is used in the very active stages of an electronic records [sic] life — when
it is being created or received and processed, as well as when the access
frequency is high and the required speed of access is very fast, i.e.,
milliseconds.” ... Examples of online data include hard drives.

2. Near-line data: “This typically consists of a robotic storage device (robotic
library) that houses removable media, uses robotic arms to access the media,
and uses multiple read/write devices to store and retrieve records. Access
speeds can range from as low as milliseconds if the media is already in a
read device, up to 10-30 seconds for optical disk technology, and between
20-120 seconds for sequentially searched media, such as magnetic tape.”
Examples include optical disks.

[Inaccessible data:]

3. Offline storage/archives: “This is removable optical disk or magnetic tape
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media, which can be labeled and stored in a shelf or rack. Off-line storage
of electronic records is traditionally used for making disaster copies of
records and also for records considered ‘archival’ in that their likelihood of
retrieval is minimal. Accessibility to off-line media involves manual
intervention and is much slower than on-line or near-line storage. Access
speed may be minutes, hours, or even days, depending on the
access-effectiveness of the storage facility.”...The principled difference
between nearline data and offline data is that offline data lacks “the
coordinated control of an intelligent disk subsystem,” and is, in the lingo,
JBOD (”Just a Bunch Of Disks™)....

4. Backup tapes: “A device, like a tape recorder, that reads data from and
writes it onto a tape. Tape drives have data capacities of anywhere from a
few hundred kilobytes to several gigabytes. Their transfer speeds also vary
considerably . . . The disadvantage of tape drives is that they are
sequential-access devices, which means that to read any particular block of
data, you need to read all the preceding blocks.” ...As a result, “the data on
a backup tape are not organized for retrieval of individual documents or
files [because]. . . the organization of the data mirrors the computer’s
structure, not the human records management structure.”...Backup tapes
also typically employ some sort of data compression, permitting more data
to be stored on each tape, but also making restoration more time-consuming
and expensive, especially given the lack of uniform standard governing data
compression....

5. Erased, fragmented or damaged data: “When a file is first created and saved,
it is laid down on the [storage media] in contiguous clusters. . . As files are
erased, their clusters are made available again as free space. Eventually,
some newly created files become larger than the remaining contiguous free
space. These files are then broken up and randomly placed throughout the
disk....” Such broken-up files are said to be “fragmented,” and along with
damaged and erased data can only be accessed after significant
processing....

AEEA - BREDEHRBRP FTEE DT S mjpw #l (range of
accessibility of electronic data) - F < #7f2§ > WA E B FF T T FEE %=
a0 ()R * P enT F I AR R (D) S AT AR NT F M2 (3) 17 7
¥ Py > F R e # % ¢ cnlicdp(HP Openmail) » 283 & 5 % 5 ¢ v E A s dhik
B G ah- BRI HPIRE T 2T EEom kg ¢ dlidp r Ak S
A OB E RS DA FIPLEN LT I RRE R F R S
A o HEARE R A - BE Y P TR B E R F o MR e
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& Zubulake & F > ifcfg»\{ﬁxg_ﬁ A d e T FRAN DAL TS
~ SR EHEL AR A

BRI G ¥ (4o Netbackup)irf - B % 27 e o (g
WEUTr T 4 BH rEFTIE R fé’ﬁl’lé% A3 B 5B
o i1 R w BRI MEFRG I HER T2 RE 5T fop PR FD
koo Flt o B A A vfe’i%‘ﬂ‘ﬁﬁ% °

3H B EE & A R0

17k » Rowe test eight-factor @ = Z 22T + # M A BV Sy £
T o fej — BhEE A D E_Row’s factors i f sy F ok A o EF 0 F WA
¥ %#p 55 » & * Rowe test “*‘F' (IVAD IS SEIRt ufa;"ﬁ ¢ R REPFILA AEH KJ’_L'_«}‘,\
oA EFRTRE A F Y HBELSITLR Y 2 R FRZE IR
AT o ERAFE 0 Ay > V5T EABR 0 RFF = o F & > Rowe test
EF 2fme ¥ 2R B3 FELRNG PFEL 0§ F LT %f@;xé B
o %= 2@ * Rowe test ¥ 2 R Z 427 - B 2o B2 F ehisdre A%
Scheindlin ;# ¥ 35 & /)

20 ERT 0 FR"EFFLIRY LT R REE T T AL
B Y 0 T EARBRF R 0 fFA-R 35 Rowe test ¥ &2 T £ Y
REEE M k OR AE 0 A RE(Mthe importance of the issues at stake in
the litigation”) » 3% M4e r cd F¢h 3 A BHFF - &m 2 B RF LR AT
E AP '*,éft : “the specificity of the dlscovery request.” % “the purposes for which
the responding party maintains the requested data” -

MR - BATES FlR R E 0 AR i p G 3 h Rowe test o

1. The extent to which the request is specifically tailored to discover relevant
information;

2. The availability of such information from other sources;

3. The total cost of production, compared to the amount in controversy;

4. The total cost of production, compared to the resources available to each
party;

5. The relative ability of each party to control costs and its incentive to do so;

6. The importance of the issues at stake in the litigation; and

7. The relative benefits to the parties of obtaining the information.

S BEE A R E E R 0 AR R - AR
HEFZITLPEGE o AR 3 J3vR- B % 4 & checks.ie A 2 R &
AAe TR oo é P AR P B RER ) R R R - B
SR SRR RFBRVHEOFE . "LALLDEILERL
it A AR P FlR@d&K P aSt Ry ek M- L
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BRI RIS * Pt —96 WA S R
FiMliFE S 52 e-Discovery Bt
o mANET ANRE R LA P bk G

SRR R LR AR T R P RARAD SR AE Y A0
Bt R R 25 BRI RBEL AT BRRP D F - maw s BFE-S
g eer A E R e S FR () & RALLMA SRHEER] M
FALaz A 2 (2) f 2 # kRIEES G 2497 i1 o & McPeek v. Ashcroft
— R P TRk BT R R DR T § TRARG T R L
WAL 3 & m?:%"’%&fi&f@;;if’ TR p L Ao K2 PlART %
et kA HLBRE BT ML B2 TR E X AR A
BFAE AR T U ASLG R AR FE £ 460 (3) A2 TR
UL KA ECT R KPR IT 0 (4) A TR MpRE T RS RS
FRAe(S) B frdl 3 A #tis 4 2 R Tl o ¥ = 0-(6) FHHHP LT
B AL SF Wb 0 FAeW AR 0 Y Bl B e R AR Aot R
FERAEE G TS AR e A kE o B 3 AR RA S 26 i
(=)@ ez B FES o $eis— BFE(T) B BTG M TR AT E -
TEF LR T 50 AT HERIFRE - LG fPR DGR S o
A FAAERT 0 2 A4 M- B AR Rk 4 RS o

Bz AT MYEOERPTF TRERS ARF R LT Z B

- v ERAH BRI OT AR R P B H AT # gk
- BB RN AT A - SRR A B kSt A 4 v BT AL
Ao R FETIFRIRS AT A bl BT R 2Rk
o> AR fen- 2 oo

5o~ F L X AEH S EApF fact-intensive » U e F & LT A7 [ BT e
Fo R TR T A D e A S HEIRT B LRIF I R

3
|
=5
)

4

EZES ) SRS SN L ELVE
F2CREFIAESLIT O U TABFFRAEER KT gAoT
1% REEMAH e gRy ¥ oA The extent to which the
request is specifically tailored to discover relevant information);
2~ p 2 RRHFEES e B AL 5T a1 (The availability of such
information from other sources);
3~ A4 TR AMpt AT I 3R a4 78 (The total cost of production,
compared to the amount in controversy);
4~ F 4 TR Ap At 2 At 48 % F R (The total cost of
production, compared to the resources available to each party);
582 frd) = A afp a4 % 3 {7 eh3% F)(The relative ability of each party
to control
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costs and its incentive to do so);
6~ F@ P A adE & (4 (The importance of the issues at stake in the

litigation);
7~ > P15 M F A dp 1 £ (The relative benefits to the parties of
obtaining the information) -

Tt A RFAULT 4 p TR KB AR Y Y NRFREE (4o HP
Openmail 2 4% ) 3177 %75 7 iv 7 ih® + Wi 2 = F o b ¢ _Zubulake = . i%
TN BHFEF ANTIEE c INRAFPEF LA FRAEF I
Zubulake & ~ #:759%4= 25 9%

203 MR AT T = 2 fF end 2 (Ligitation hold)is » v A it £ & 75
FE A ER- Bk Repp T F R A E BT PR AR o
Zubulake #3% > & R¥EA AL & et o FU AR T £

1~ 2 8L g ERTITE S

2 ~ j&_Varsano >t 2001 # 8 » wif xR X T 5 M E

3 A g AT JEEER R 2 LILE AT
= ~ Coleman Holdngs, Inc. v. Morgan Stanley & Co. Inc.

()% B wp

2% 1997 & 144 1998 £ MR > A48« ¢ = & (Morgan Stanley)# iz
p sk 2> & (Sunbean Corporation)i & gAp ¥ - f 5+ f: & = ¢ (Coleman Company)
LB AME AP RN ENE I BRENR I AL FiETH A R E LM
FOREPARYPETHAEILY TERAIFFE G AP KT HAAL
FREE*27RIAEFEL DL D5 485 RE ~hE RIFLT R
P S R Y S Lk L

(= )3 ALK i 2

R

BEf4e 2 R 2003 # 5 0 A E RS EE KB 2ahEa o TR
"(documents)it B iZd ¥ & 0 IR HEET FREG IR D o 2003 & 10 0 R
o RE UM T FEMENTR U i BEERL AT R
R v 2325 42:F 8000 Fengd v 2o NG S HRIEEH F o BEY
L RwERE L & R T E >k si(backup system) e 1 0 FHE AT
TREBBIEEAANRS R E R RZ IRV ORI A REF T RAE

52 Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co. Inc., 2005 Extra LEXIS 94 (Fla. Cir. Ct. Mar. 23,
2005).
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émfi%f’\%ﬁr SRl A wtx;ql;mfm v T H s A S At

SHF NI A A o 150 el 0 BRI 2 L aniREF & 2005 £ 1
121 pentz @ ’ﬁ}bﬁ IR AR R RS R4 o F AR 2005 £ 2
B4 o

(2)xERfz

%% The court pointed out in footnote 11, “[a]s we now know, archive searches are quick and inexpensive. They do
not cost 'hundred of thousands of dollars' or 'take several months.™ The Court stated in footnote 4 that Morgan
Stanley "personnel, including in-house counsel, knew the certification of compliance was false when made."

6-44



§”f//55/5/ T/f/jjﬁ Tk A ?#4! )67)J7)( gﬂ’;ﬁ'ﬁ/ﬂf%
7 /fﬁ%ﬁ’ bé‘i[i%é/ Hi7 /g' = e- Dzsco{f:;y 1T ;//[*//gl/;
2005 4 3 " 1 p ok s - AR F R fRedh o $2E T F MALA
% F

e 72004 #5* 631?%’@ R 2 REFEARF ACBRH e E2F
B1423 EH A o DG AREIL A 2004 & 50 14 P O H0F AR

RECBERLE L ARE

2002 & A B F Ren 738 B p g e D] 1998 & > F F EE chE v

e Pt L e B 2004-&5”?péQJf'ﬁé_iﬁd@:@;*aéiﬂ,%%*g,é#é

CER gl /S o SR

o LAREAIYL L AHHE AR § ARIEF I DT HER G A

e £.2005# 17 > #3169 if DLT™ # 3

o #2005 & 27 11 4w 12 p > B ILH A4ziE 200 if b &

o BEFEIILL AP IE R AN F - BRI L ,ﬁgb;}?;—g AR
g LR W R B mﬁj-s‘s
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el
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# et 23 %%?%B €2005# 2 7 A G AR I S L7 S A L
B R B - HPIRREAL S LR EIPREE DT 0 6D 5] 2004 &
107 4 BEF AREFINDE GFF o Fsns > BRI LD 223
7TE EIVE A 10”17373’,;‘y111;&:f-1§§'4m,§ %’%‘_%i?,}’*f{
e FEfel s g5 52200467 7P B!‘i)-‘.»ff'léx R A o R E S -5 )
BEARY L LAY 2 EEME RS FRAESL - 2200427 14 0 K
HE BRI R EREFEM G LR B LR REARE TR E 8 AR

> DLT=data-loop transceiver 7 #. 7k i <5 1

% The adverse inference order entered March 1, 2005, "reversed the burden of proof on aiding and abetting and
conspiracy elements [of the claims against Morgan Stanley] and included a statement of evidence of [Morgan
Stanley's] efforts to hide its emails to be read to the jury, as relevant to both [Morgan Stanley's] consciousness of
guilt and the appropriateness of punitive damages.” March 23, 2005 Order at p. 9.

% March 23, 2005 Order at pp. 11-13
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PEEIERF AR > R ILWT 0 e FEF A ek a2 R4 gk
BF e A L3F Bte R GOFEES @ﬁié F—} EREAIE D R RF L o R R G
(John Scarola,) .5 & Fzh B AZ® 3T BE I 2 LSRR BN BIRE 1
AR R %ﬁ@@ﬁ’ﬁﬁuew?ﬁﬁ%gﬁﬁum Lgﬁéoﬁ%
TR RFEOHA T AR e TS o

BR AL R ERED 5 H e ¢ i 2 EG RS FHRST E 2

57 March 23, 2005 Order at p. 16.
%8 March 23, 2005 Order at p. 17.
> Securities and Exchange Commission % B % % 3 £ § ¢
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TAAV RELBERP PR SAEE]IRE -

2007 &£ 37 201 p% W BB E b Rk el RAY 2 ER AR § BA g
WA 0 HAER I 2 L1158 RE A ik o Fed H)idnimd £ F 5 R4
AP Rk EAEEREP o2 om A le%j N A Fl'i‘;ﬁ‘l?‘:}ﬁ'i—i’ EFpod NFRF
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]

8 Morgan Stanley & Co., Inc. v. Coleman (Parent) Holdings, Inc., No. 4D05-2606 (Fla. Dist. Ct. App. Mar. 21,

2007)
81 Note,the decision is not final until the disposition of a timely field motion for rehearing.
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AR A kA Jfff! Bk A5 E Bf G E ‘%k o B ff H enb|F VA AR 1A
Email ¢ 2 /] & BT F 4o AN P T 0§ RETLFR,EE R RSP AR
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= ~ ¥t ESI(Electronically Stored Information)i& = i > 2 ¢ ¥ % gaﬁ#’ A
2P LY ot 5 ESI Ry x? r,bl4ed RD A B #2427 5c f]* Flash
driver #7131 183 ® 7, m BN TR T A RP 0 BE 4 f BSR4 SR

2, R #-& E-Discovery PF¥ i dx b i%4p R 2 £ o @ ﬁoiﬁ#*w Pt s R RLZ A
Fe B RD A3 38 2 3 A6 s K, 2 # 1k 4+ £ portable device >+ = @ i #* o éﬁ i Bt
PR F A & FLewE 2 blde VPN (Virtual Private Network),;§ Ei 1 BRI,V
J‘J@ﬁé@éﬁ\;} P oAb R, IER - IR S AR S P Aot BT % ESIin
AR IFZpd R o
mxzﬁﬁrsales«:ﬂ, 7R 1 ERF R 7rr1¢;*\’lp\1m7;]%=m,

A ESIehgand £, L7 Rinp T FRAEF 2T e, T sy & Fl
Hd AW AHAPFE LR ESI TG ErL Fay e A H T RA L
PF,} PFiz it sales #7df HESI T *—g;.a;z HRAEE o
Z .22 P ~ 3 Z_ESI operation g § :

FI R FRCP 37 ik el i 4k 2 &) #F, Fr safe harbor if 2t (% b 8 1% 2%), & & &
M < 27 7_ESI operation 7z i :

62 35 U.S.C. 282 Presumption of validity; defenses. ® 2 %_"A patent shall be presumed valid.”
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provide electronically stored information lost as a result of the routine, good-faith
operation of an electronic information system.
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safe harbor #£ 2 enit & & & FZR N & 5 LA f%'ri, 4 R HESI EaTiF iF
AR ESIFRE AT LA ER, F:‘@i&’éﬁ;,# REFDPHI D ART G
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ESIeniz o ¢ FIT= 2224 B 3 @7 6 §eh— 30 b2 . 42BUSHR
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fo X AAAIT G 3 Wac R G FEE LA, M 8- e 2704 B F
FENT I K AL A R HA e R ARESInR B (T BT T ALY
S PR EFIREITE S o BT e ARG

?iﬁ”&*%@l%ﬁﬁ%&‘ﬁﬁjﬁ@gj—%gﬁgg»

Pt AT RMEFESINB L e - BA 2 R R EATL R X LA AL, - R
EopEsE e plinge A A b P oRRd R o
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5
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EE]
Y
o

\\

AN ERS
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\\
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N

ffi

\uL%_

I~ 0 RFR P S ESIEy LR a g
(- ).% % 344 £ (early consideration):

d **FRCP&# AT e, 381> (¥4 L 5 2 FRCPi% 2 #ESIP = i3 & 4v » |
10 B 1% = 3% 4oFRCP 16(b) Scheduling and Planning,26(a) Required Disclosures® &
(1) Initial Disclosures, 2 26(f)Conference of Parties; Planning for Discovery. % , iz
RoaTre R i 0 pinE R R el o R 7T eniE v 30 g FIESIHL e 2~
TRRE S PREGR F, 00 Ak B RO A HESIE 2 it & o bldey
Rule 16. Pretrial Conferences; Scheduling; Management 3 &1, # (a) Pretrial
Conferences; Objectives=r L Pretrial Conferences = p &% 2 4vif 27
(expediting the disposition of the action) - ¢ 432 (establishing early and continuing
control)#3= & ,* Rule 16 (b) Scheduling and Planning.zp :

., the district judge, or a magistrate judge ..., shall, ... enter a scheduling order

88 http://www.duanemorris.com/alerts/alert2376.html#1 , Are You Ready for E-Discovery? December 5, 2006 by

Duane Morris LLP and Affiliates.
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that limits the time:
(3) to complete discovery.
(5) provisions for disclosure or discovery of electronically stored information; “

B EY 2T TP YO - P AP = =i discovery, e 7 2 ESIAp E
discovery 7 i 73 b T AR B

Mot S R B REE 3 A 0 F] A fudiscovery & ESIEak 2 b H R A A
# 3 EER R A e P E FIESIE 3 st 29

(= ).z = ESI team:
d b ARtV AL LA A € R E A hedh B 2 R 2 & R(initial meeting &
disclosure)’f 2 % # 34, % £ % =R ESIF 4, ¥ * F]RPF42% £ ¢ £ (schedule order)
2 &R, Eie- 3R E S B R HESIEE Rt g R Y D blde, R
¢ & (attorney meeting) s € 7 PF42% £ ¢ ;& (scheduling conference) I 4 & P 4%
% & 4 (scheduling order),s* ¥ F € 4 2 ESIsHR 38,7 i A B F 7 & » $id &
I AR TESIEnE R A g dre BE4F R F a0 € Flm 2 ] o F]@ ESIE 15 (ESI
team) /g 2 & = % o 45 2 ESIB M2 iE = 4 0h 5 30 R i i M YESIan® &,
HR G e K 2 ESIZ 62 (g $ 2 Br%&ﬁl o

ESI BFfenie ¥ 12 & 5373 2 f7 (Trial attorney) 2 - % vk f F 2 AZA
z_ 2 (discovery attorney) fg‘ FIRARR 2. (T8 2 P )Rl F % 258 (case
manager) ™ ¥ ¥ & # &7 2 - 27 ok a4 (IT/MIS supervisor) 12 7 i & &3
AP R H T At 2 R € B b 30 T (outside vender) & iR B
(technical advisor) 14 2 # e ~ 0 AL & (huge data base) & 7 42 # ;¢ (format) & #*°
i, Q,__‘g,,m\@fﬁmﬁ,épﬁﬁkm,, 5o

A ESI MGG A P RSERRIT A R®E LS S 2 F - RIS N
SR RS N R R o IR I o3 S R e N
FrANH =4 ¥ (instruct) 5 3 "%‘rﬁ (litigation hold)z_ i& {7 & i#& /s (review)
rpE Ok 2R E 2 R 4 (attorney-client privilege) # ] dh B s RABF RARSE 20 K
vz (plan for discovery stragety ) ~ = & %F:3 #r#& Z (response to the other party’s
request) ~ & j Foff ik B3 ESI 3% 27 F ahjd- 7 #7232 J (explain decisions to court)
%

%3 % % 2 = ESIEf§, ETOL‘ESH@]% I iF T HFeb R ESI: 2 A2 0
FARF R A I R %*“ESImJﬂ 1»* wE it B STESIdR B2 F oen
Bmemd o Hp m B4 ¥ HLAIESIE AL K0k U RESIEF IS L et e
2P B2 - MEREFH R ERT JIATe 2 # R o
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Bofj 8 ehib| S 5 F in-house 2 4x 4 i 2 K & L s 474k (litigation hold) 5L
&,% LA Tl (aware of)3Fea ¥ v 3 2 B, 3 3 B dpor o & FRaR £7 litigation hold,
& 5% % 8 & safe harbor % 27 BB Bie (7 #73) A 6 744, £ A 0 ESI AuRiE (v
(routine, good-faith operation of an electronic information system),» % ] 2_ {& f‘;"rffz
Bt 545 h R0 RgR 4 H 2 S G ES] Hik 2, B Bk R ET R ERCESI i
BRI FTEC ?}tf“'l“p,l‘m’é FANTREII AR AT A A TR

1A R #FHESI 2 i e R KL T R A R ESI el § T E R,
AN BAFZRATIRE T RIS SR I ESI 2 R F A LabR
Fr BT AR 2 A BT SRR AR AL AR 2 B

1.ESI eng & & H A4

SBLESI AP B i 202 A 4 2 R ¥ % ESI &5 B % 45 (evidence) 2t discovery #1

et FARRARG AP FF T 22 —‘k’% ,fﬁd ESIAp R iE 2z = 2 @ 7320 3
2 A T;—FW,}'E_T&,.E'JJEL ESI £ 57,2 Br’?;%gfzﬁl?ﬁa“ﬁdvj RAFGAZ AR R R LT P2

G2 s BEEPRE LA ﬁ%ﬁﬂziﬁﬂﬂ TR-FETH -

4 ESI 4p B 2 discovery 13 & & P 1,22 & %2 discovery #e4p e R
% 1% 1 discovery A2 R 11 @ 373 R c BT R ER LIRS
(settlement)z_ # ¢ s 27 B % it AR B2 £ ) o

B 7> 2 R]4e FRCP 26(b)(2)(B)* %%, 73} two-tier approach(s & =
3 E)H A A R f}rl GRS LEY L E o APk 2 HA A eBAY V.

MercExchange % |+ 7= ¥ & [ % 2. §iF* (eBAY % &) 21 & ¥ 2 4] £ (injunction) i%
FH7 LEAEA ZFEH L2 £ 5 e 0844 - sRiG 5 3 4o patent
troll % 2. £ B a3 eBAY % & ¢ 5 2 24 £ 2 %8 R 5+ & 4-criteria test,

GRS =B E

#= & FRCP 26(b)(2)(B)* a,iﬁd P & ESI 2728 & 3@ a7 B~ 127 (not
reasonably accessible) 2 ., ¥ r 3 & — = 12 ESl discovery 5 + fL g = H &% @
REY -3 FAF xR st 2 f 42 % A7(undue burden or cost), £rx e pE
%gvﬂ 2 43772 d (good cause)#h %k & < ESI discovery 7% = F it P & & 2. f F]

& Zubulake (V) v. UBS Warburg,229 F.R.D. 422(S.D.N.Y. July 20,2004)

8 (B) A party need not provide discovery of electronically stored information from sources that the party identifies
as not reasonably accessible because of undue burden or cost. On motion to compel discovery or for a protective
order, the party from whom discovery is sought must show that the information is not reasonably accessible
because of undue burden or cost. If that showing is made, the court may nonetheless order discovery from such
sources if the requesting party shows good cause, considering the limitations of Rule 26(b)(2)(C). The court may
specify conditions for the discovery.

6-52



RIS ¢ T 96 5 R R
FrfiFE bf%ﬁ‘/ﬁg/ 7‘//5“ T e-Discovery T YA B

4o ¢ ESI discovery #-it % }_ﬁ’iﬁ%? TR BT & 2 &g gL T ESI
dlscovery E ek TR AT A 2 f A S A T § 0t ESI 2 F & B
TR GRR URE RE  - BER2 7 (52 FRCP26(b)(2)(C) T # hﬁ\
Ao

@ etk e 2 44 7w A3t FRCP rule 37 2 2 safe harbor f"i#x, Lt
% & ESI 2 %35, rule 37 ‘erq,: P RAF EOFPEAT € B TR TR e 5 T AR
7 57, L R e ESI &Jg2iF (7 (routine, good-faith operation of an electronlc
information system)z_ % & ,#xi& = safe harbor if x5 b] ¢ iE 20, e & 5 T e B
thiE A2 FaxoaE 2 G pFwm gk (litigation hold) 2. & 73, i@ ot & b 2 safe harbor
PEEy WA - L E R aNER T B Y E R T P WMLV A, %4}1 FSay
%71+ (litigation hold) 2 % 7% -

Bt rT 2 A T oA ESIAp M R T T ESI = L flirn L sfgilz
BT b e AT ;gd T 2 A 2 F R BAEE R
A2 Fa,m i H ’;&ﬁ:;\i 2_f---1¢ ESldiscovery £ & #iL= 5 5 fl3rn 2 &
32 &gz 18 o

(m). 2= 5 #Fa %7 (“litigation hold”) g4 @ 2 5% fadESIF5 2 & 1%
% ¥ Ayt (litigation hold) &_:1 p »v 2 95 i 2 el & B >t “litigation hold” =h

BF,F LA LTS R KA

o PR b JF -0 ESI---F & 32 {33 ( reasonable aware of), & &% Frig ~ TR P
F](should know,anticipate) 2= &, 3E B 451575 ESI o
2R RE-- AN O NTABRE - AT R RFTE ok d o F g
T P R P A RS ﬁﬁmﬁﬁ ﬁ&ﬁﬁ%%%
£iﬁlfv@vﬂ5§-ﬁ°rﬁwrﬁ§?ﬁﬁiﬁlﬂ7"i_li”:‘/z\ﬁl'z‘ﬁ"? 1A
ST ART ARFHEARE IS X FEF BES P AoE o ;’4,3
ﬁ?@ﬁalﬁ%ﬁlo@ﬁﬁﬁ%%ﬁﬁﬁﬁ&ﬁlﬂ@ﬁiiﬁéﬁoﬁ—
Fﬁﬁrffu)@ﬁ/ TR A HAPM T el TR P R R 2 2 e

(7).4% B ESI ¥ 2 R 3T4o ;

1R 2 & & RESIPF, 751 3] 3% (form) sh 42

**Rule 26(f) Conference of Parties; Planning for Discovery. ® R z_3%3
B gk HBE ALY QTR

(3) any issues relating to disclosure or discovery of electronically stored
information, including the form or forms in which it should be produced;
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F & 5‘\[@9@5}/ 77{?7/‘%‘;// e-Discovery A Aot

s> Rule 26(f) #14 2_enis B g HRY SRR HESIp M EIE,H Y 2
HESIZ Hen 42l 5t -

@ Rule 34. Production of Documents and Things and Entry Upon Land for
Inspection and Other Purposes® (b) 7= 2 2

“The request may specify the form or forms in which electronically stored
information is to be produced.

Ko AT - S ESIA MRS T A RAE LA TSNS 5 B - (e
TOEE RS AL BRI B TR A HES),
PIA)E G R )

..... an objection to the requested form or forms for producing electronically stored
information, stating the reasons for the objection. ......If objection is made to the
requested form or forms for producing electronically stored information - or if no
form was specified in the request - the responding party must state the form or forms
it intends to use.

SR RS F R A TS R R F e o 5 %
F R st FRAIN S R A R 2 A D TR, A
B S LR L R TR

e
(ii) if a request does not specify the form or forms for producing electronically stored

information, a responding party must produce the information in a form or forms in
which it is ordinarily maintained or in a form or forms that are reasonably usable.

PR A T RA N AN B A TR IR RGNS TR IR 2
A3 o
R RT

(iii) a party need not produce the same electronically stored information in more than
one form.
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FEIFER iyt © P i —96 YTt N
ﬁ 3 fﬁ ¥ ?é[i”gf 57475’7/7?‘;// c‘—Disco}%Vj;fy Fd 141 f/[*//g/’;:%

ST EIREE SR LR TR R

Foob BRI enE, BT A S e e, ARule 45. Subpoena®
TR s g 2hiRn 2o A i @ 4r ¥ £ (Subpoena)z. & Rm Jf fe & # ESIpE,
A ARl 2 A o

PRSI Y B A MESI TR A AR T e f AR ES RS2
Lz &R F&EESIEF A NESIHTRAN S ERF AL ARE RS TR
i do o FAAIN e FREHF H2 B FHP P BRELT
FLAIE e FTORA NS T - AN T S T T R R Ry )

RTALEITE 2 AN o

2.1 »t 3% EESIPF 3¢ = 2 fF £ 2/ 454§ (attorney-client privilege) # | w b B @ #
& B & (waive) ek 38

#FRCP26(b)(5) Claims of Privilege or Protection of Trial Preparation Materials
® . #(B) Information Produced. ® %

If information is produced in discovery that is subject to a claim of privilege or of
protection as trial-preparation material, the party making the claim may notify any
party that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified information
and any copies it has and may not use or disclose the information until the claim is
resolved.

% F] & ESIendt e m 7 o) o -F 2 EF Z 2 B 4 4 (attorney-client privilege) <%
Fle FA 2 T oS Fp B ik dp 2 R F] e RIS IR bF
Fodod BEAAEIZTH 2 ERY AMEERTH IR THEEEFE S
BEEL P EERAme LT 8P o

AR MR S LR R S N S S kR s I R
HESIF AL B e (T2 0 f ] BRI A H ] s IR R L S TR
ZF M e Flie - iE2 s R

A receiving party may promptly present the information to the court under seal for a
determination of the claim. If the receiving party disclosed the information before
being notified, it must take reasonable steps to retrieve it. The producing party must
preserve the information until the claim is resolved.
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el ﬁf/;‘?f}%?ﬁ‘ﬁ/’ﬁ& Fatdl! =96 WA IR

F = i[i@/ﬁj’ 77{?7/‘%‘;// e-Discovery A Aot

R GO A RO, R ESIF A - S AR T T T R R
BRI FImI TR EER L B AP L E 2 o &3
Fiehe & BERFIRLATT jes GRFREE T 0 TR A AL
ZEERFTRPE o i IR R R L R ERERSEL T R
(waived)z_ b *& o

3. K t7B~w & 57 (Claw-back” Agreement) siFf 42
Y- B iR S oAp MR P A > Bow & K (Claw-back”Agreement) e

R e - B2 57 AR F LR EESIEE, 7 wdhBEFL S P ERD B
PR RE, G RN ES AR MRV L b 2 P R EQ B FRR
B EESLE LB IR R L R TR E S & R ERe i
Do pRE NAc R KHES R R ARG BN EAF LR EESIER, 2 wthB R
PR RS BRI Ranigs 7R e eni®is A48 ey
© O FEpthaBow £ X5 BE T 2 KL, E T8 - BRI A TR 2 KGR,
S FERPE RS Nond WS R R E N E 2D o s np M 4

SR RS- Rz P P R (TR 1 R w F I PR L i 48 RESIF
R LR/

+ F FESI* it & J1(document production)éridts3z 3 R 38 ¢

= 1 443k & (initial disclosure) & % & 733 4% AESI > ¥ 5 g U R R B
(time frame), 2. 4% (subject matter), % f§4p B 2 % 4p B (compartmentalize), & 4= % F¢
i Ap R IR 2 Ap BE P 3, 2 ) (location) A B 22 T Mk S, blde k@ F A A B H
- himRDA R * 722 %R kAT R BT E MRESITHEEERS A R
FErr B RET L 2 s (priviledge), ¥ FRB L E A= G BB E o

¥ ek B ATESIents 58 (Form) ™ 5 B itk (image), & e f1 * -3 i i 5 =
FAR(teXt), P ¥ % v FAE U METIOF A E R B 22 BALY R
ERLE S ¥ Rt S

¥ oob e il feihad 2 ESIM G fe S ESIB B A~ 1 18 (F 4 ESI2 2 &

DL G RF e R e
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Fro R X B A2 e-Discovery 1

M~ B3

-%g

EREES HIME ARG LI LA PR LR ]
ek A A S S EBERE E}Eﬂ*ﬂgﬁ’d ¥ iE e A 4 5« b
S PHERIEFIRICERDF Lo F R K F HhoBEEFTTAS -
BaERErne g4 ~ H e d iﬁ‘é¢&x#ﬁw¢‘”%ﬁ%%
REEFAFFEI B FELEEF TP R £k L e bl 2
W%ﬁ%{iw$ﬁﬂﬂyﬁm%#dyﬁﬁi$mo

ERB IR R o A4S R EH 2 2 Jlans B0
7 Discovery #2 & (4% %] 4_E- Dlscovery) FREJFFBRP TR o - 2 g AP
FURRLAEEE AR ERRERREME - P h s EF L LEFE A
RATHSPEL  RHRROEL A HE A

g %03 5 & E-Discovery 2R 4 b i a3 0 s R F R R
ﬂ\ﬂmua—%%iéﬁgﬁﬂﬁwaioyﬂg%*—&%wwﬁﬁ%ﬁﬁ
Rz R S ER o2 BOKFL FETEE BT AR TR AT R el
¥ S AL E R T A ek

- TR 1 ESI s 2 Email chd BRRIE £ 0 LE s g
~ ¥} ESI(Electronically Stored Information)z = 4 > 2 ¢ ¥ % ﬁ L E %

Z. 27 P < 37 %_ESI operation 5z i

AT A B2 A B- 4281072 IT A B R A AR ESI ', 5 % 4%
ARBEARMMIIT cplh> &7 20 @ enF kbt

I~ o AR HESI G 2

= .3 {7 ESI = ¢ & di(document production)eénH 7 2 j3 & F 38

R R TELF TR GA 2 foikis Il 6 TR P ESI gt i ot
ToFEVEEN EF - B2 frR PR EL Y W TN g DB 0w
b ed W& 137 P87 & ¥ E-Discovery ~ "% i & & 37 ¢ hh 'R T i B
EFEp PPRES s 4 o

I
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b - d
12007/7/26 visiting Bingham & 1 i F & 72 #rwith Mr. Gary M. Hnath

FopE- LApM e T ETIBERD W —Jg % fDiscoveryAz & ® 4c » #73) R F
%73 7 #*(Electronic Stored Information, ES g S EE ey 0
ok 2P R MRS T E RS AREF EMTE D MO A en
Discovery4% & 11 0 33-F° (& ¥ stk ohg R A 41?1'?’ :
d g et ki VAL TR ok TRRERy EFFRE T
Foohrk 2PN BT T FRERAE S A F Y RBADY > § 2

p

ﬁ;‘g%\j\ﬁ—*‘ma”?f@«?uix % o

i AP B YR T N (Feh g B PR T
A AFEOREE ¥ EEFTANM A 5 A F il (AR
# ¥ iE (T eE - gwﬂ#wm Irn gEREPERLT S
BV A BE Ack G - BRTE 30X p ﬁﬂ“l“f S+ R AR
2= L K e #prﬁg Lk R it s P R L R AR Y
%1, F1i 2 B &Ii%tspr;#i R A i de P K THE ¥ R R
- ,

5
N

4

p}
&
>

AT f
TG T R AR AR, ALY L REA L el A g
SRR M. AR NIRRT M IR GER LT ? 6 BT

o DFRT-LLRIPERTA I R R PR A 4ok
WEREFL T, 07T A AT e,
EAE

R TR A o hoe A S P e E - BAF ]S

FR2 P Rk A TR 582

e 7 s 5,0 3 0 i R AR R T RIS R

B FEARR ¢ PR fh e 2 H ERE &AL Y

B ARR GRA @ T ie R AR ik S F o table” ) Bk 5 ihe
fREET "tab|e"’fﬁfﬁgmﬂ *"gﬁﬁﬁnn ELETT? Bt — FFulihfh R BT &
R B AL 3FE table” 3k 3 g p &z 5, "“@1,&&, 5% 4 t'ﬁﬁ-q.\‘?’riié_o

iaﬁﬁashmw;éxﬁ%—iﬁw@—a&@?¢wwwg#{zkw%
R EBEIWEI R, DR RER PR E R GLEFE - BB
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SR RS 1N ER R S ERE SR A

o R PRBANEMRRE 2 B FR?

R VIE S R LR E R mgg_ﬁg_ﬁim * R R A Y B RS A
E 30 ¥ SE R i@ywﬁauummz&m?%5%44$?$%*%%
PBSLEAR R R Aok A AR R

R ISR TY
—”J—'ﬁ",“l#ﬁ—g‘ﬁr’)’glﬁ_ IF A PTEBR: @RS S
e b AP 244 e E_IBM, < fﬂf.g i i 2 ]
@ v et AN g A AT ) BB RFERR ’5'—\57% 2]
WAL - A AR R P ARR ek R A Bl R ER RSN
TR R E A LGRS - R LR ﬁmr%.

[ A b
N
N ﬂ‘u
b0
fﬂ
S

TR BTRE R ZP ARG LR

ﬁki@ﬁ%ﬁ%ﬂ%%ﬁah¢fATQ$@%WN%£{%ﬂ?;ﬂﬁ%
Fomrm Y R AL A &0 AN BEREY - 2 GRE PREF
| P TR R AT i (privilege), 4 2 fril Ap M e 20 F E &ARA 4P
M2 3G v i gE5~10 BRFeSnBRETrSABEY kR I EBiER

—=\

THFAFE NIRRT TN ERRE KT F P R?
TFEE RN S TS R jﬁ;ﬁ&ﬁg”hgﬁ.& E’Jﬁ Mt AR R, 1A BRI e
WEfow 6K, GERTEFGG A v 2, R g EREMEON FF REL
B irv u,tgﬂ,*,a ?'Lﬁi.j& 2= IR SYAR <8 ST FE,TT:J»}E—JF% BB A
FRER (L FRLIN B G AP A USRS LEFR LTI REPR

R, AP GG LR RFEEFLA A AR IS e TR L
RUSIE I TE 45 I T A B chER 2 R e 2 IR e 2,
ST R AR S S A E BT AR D PITR 2 B
BB AR { v Af e

hode > P (EFRE IRk € F FTeteE 2
A g G R TR AT UFRLGHAFIEFRE N ES M AED
EAER o A 0 SR B Jeld2.

Wnehigsk,~ 5 O blehE A P % TR I K U ek A2
EABERT 50t Bl AR RER Sl iR S S g - e AR

i
W0 B ALE F 2 45T L i eh )k
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TS ¢ 196 15 A
FIoprEs ﬁ“yé/f/g?l// e-Discovery A T1I/+

4Eie S ARl LT R A T AR

L ARSI 5 A L RAF AL DR T R
AP ERAIT AR &> S ik BRI OFRPRLEAARE P LF L%
HE EF AR G HAcHHT I DL B,

CTHBAPAEF AL WA - RICAE?

Concordance & vt d#-p %v £ fehdx F k3 2P F A REH ML 20 Jﬁﬁﬁl
N R EAR T T B R Aok i ,q‘— B, in e TR & A e T
MR O iR p Hp RN §_A 3E, i’r—*f ks T ;k BRI Y chfic i, T2 Rl
NE I ﬁgﬁ,ﬁffiﬁ’!;’%;‘ifﬁ&?&" o R g FTeE 4 e (R A2 iam?m
g FEEy A RES E'?"’B HPrFE f’f—*ﬁ :H,;fiﬁi%J R E - FETHE R
gF iz FHRET LR

http://law.IeX|sneX|s.com/concordance
http://law.lexisnexis.com/resources/concordance/tour/index.html

e ;,:1:; T WEAR A & o P SV A DA S T
#7 & sl i (destroy), v i IK5R g Faghke BARET S RETRE, L2
7§ Fl5 #17 (delete) T @ i a\ < 2§23 (spoliation) sk 4%, + %&;{%#Bfﬁ?ﬁﬂé
s (destroy). i g i iRl £V - 3 BRATHETE T A LE S H7 T
FfeR P REAR AT - BREX FHAAIFEES2IEBHE T A4
© AR TR R AR AR B i s 3

BV #ftu.ﬂ :ﬁﬁ E'J TR i»%ﬁ%fmmﬁﬁ 2F ST RE

v

I
%
4‘5‘
b
-3;%
N
LS
fb

FERFERE SO E G P HE R R R R AR
= 4?#* ?EZIAR BT B d RPN BAER P IR AR,
BIPF AT A B2 A3 24FenEd L %3 - F#'ﬁpmﬂi’:f)rﬁy B HGE(TE
E R S EL AT S8 1 o SR T SR AT S P & - SRS
TR A fRle O (TR o d0E T A ST E T U S B T A
O ARBANOPEE, S R BES R R DAY R L @ B R FR R A% R
* - Fﬁﬁ;ﬁ};%.’g@gpl EMEARZFEERET TR LI E
AARAES A ABERHTF R € |
2EEHL PP g FE

s

’"“?"g-“_i i AL, 8T & 2w I
LR NHEARS F e - B AR BE o % R
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YT FLS T ¢ F it H 96 IR
PR TR e-Discovery Tt

PR RS AT UEF P - L APk B

I1 2007/8/7 visiting Finnegan Henderson = E# & 7% #+with Steven H.Morrissett 2
Robert F.McCauley

FRCP i3 ;2 ehd" §: F15 7 M ESI o A2 A% R AR Y th,— 2> 7 ehv 25
90% & + A L F f, f AR KAR § 2 el 2 l“*)?@j'.’_ESIm’?IR.%E)%» A0 BE B
RE, et fp B P PRR], B 2000 # L PE, G S EE P B AR 24 T

w B
BEEH 2 o P e A - u R o Jffﬁ °j L ESIagm
AR DR AAFRAE A G 6 Tene fid B2V ”ﬁf"ﬁ* ES
fFE RS P Ao BSIehifis &, DR F 5 M- PRAIF R -

L ESIApRATELEERZ MY
Rule 16:3#-ESI ¥ 38 4¢ 372 F e 4 PF 42 £ & £ (court’s initial scheduling
order) ® -
Rule 26:3#-ESI #v » = 5 % #3336 0% 78 ~ &4~ 4545 & (initial disclosure) ® |«
REERAp P ESIApM £ 38 ~ X p 2L £ 32 ¥ {8 ch(not reasonably
accessible)ESI -
Rule 33:# ;ﬁ d ESI 2 3% &, i 37 * 32 B 4 (interrogatory) 2. = %
Rule 34:ESI # 11 pF #2455 cnff 2 o
Rule 37:3%F b 78 % < (safe harbor)4p B -
Rule 45: 7]# £ (Subpoena)z. & fm /i fic & #% & ESI pr2. ESI 255 F* 48 o

B>t ESI ente 58 (Form)¥ 5 & i (image), & e {1 % - A 5 ~ T4
(text), Rl ¥ 1 * = FAH BT HF A E R T2 P2 B2, 10T
% )a T ER o

Meta data & 4p % € p & KR4 7 T2 = @ 7 3 (information can not be
automatically seen ,i.e., hidden information)---- /& 4 & g & ¥+ B~ 1) 55 Meta data
TS /DG R AL RH 4~ discovery plan 0% J ¢ --B~ i Meta data 7%
- RRBIED AN T A kg G 28 32 (7 (unreasonable
acceptable)f] Z 7 & fd ¥ - 3 5 o

Meta data &+ & 4% & sL3t & (system information) --- 5 4ofl @@ ch— dp %+ 45 14

S TFAE AP ,f( pointer(portion of hard disk) for a file in hard disk can be
used to find if any file is tampered or deleted.)
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TS ¢ 196 15 A
//?ﬁ/ki”, ﬁ@/ﬁ/f//ga V e-Discovery AT s

“T3} litigation hold ©dp % R B TIEEHET i € * FIFF 340 M ¥y -

F % A4 € 3k % 4B % 2 & K(initial meeting & disclosure) 2 & 34,4 € 2 37 &
ESI ¥ 48,7 F]pF42% £ & £ (schedule order)z. & &, TP - 2 3% & 245
¢ ¥ ESI ehg st g3k 7 480, k® ESI B (ESI team) s 2 % = = o

ESI B i (team)--- 24~ 435 & (initial disclosure) ¥ | /f 33 3% 4p B =738 4 (witness),
< % (documents) & iz % & F & JF 8 ESI 5 - B 2 5 %5 (assessment) 1 it &
Eaip g ofoo ¥ooh A EEF 3k (attorney meeting) 16 € 3 PFARE B € R
(scheduling conference) i & 2% £ & 4 (scheduling order),s* F¥i2 § € ¥ &
ESI R 4T, 5 R A 40 8 o $13 8 1 B BB ESIchg &, m i fre B & 45,
ﬁzgﬂm%? Fo g R & oo 2 — ESI B S KA - ESI B eh
B AT e JEes 2 fF (Trial attorney) -2 Xvg B 7 RARR 2 2 FF
(discovery attorney) VOB AR A 2 38 (', 2 @ ]G 0% #3532 (case manager)
MEFFEREFL - TR R g (IT/MIS supervisor)z 1 fiF i+ A FoE A fe
o 3 3 feds 20k g Pk 3R (outside vender) 2 BLakeAE R (technical
advisor) 1 rJ2 i = 0 LR (huge data base) e 7 4 2 5% (format) & £° 4 | &
BUE R B (A R B ek b

d 3 kA ESIteam? 7 - =, ARF FHTA L, doteam 5 ) F oo F 5
bR EF — AL ﬂﬁrwéﬁ'ﬁ*‘bg%é‘r“é PR A R S RAE (ISR team o B O P
P FR(in-house) 2333 &g end Minn 5% 5 R F !

TR IR R R BRI E o R IREEE R ﬁ # ESl teame it & #H4cim, *h3RE
FRiRER2E) 3 AL EHERESI g dire ‘E‘ FlEGE F REE kR
G R RR R R e & B R PR b 3R 14;@@«« ESI R 55 fe oh 2R ET ik
TR D P T AR ) o X B hIREER 4 0T 2§ (0 ESI A & deposition pFAL
TG - 67 FA -

piu)

& 1 443k & (initial disclosure) & % % 713 % &4 ESI—F g M F R & F'a“‘(time
frame), 2L 3 (subject matter), T F54p B &% 7 4p BE (compartmentallze) ) 4o Fe PR
AP REIRFR 2 Ap BE B -, 2 i 3 (location)4p B 2. T F kSR, DA s 2 5 G A % *
— ik RD A B * 72 2 F %k 5,3 @ % Blags & ¢ ESI T8 % b
M oA FE B EET R 2 FF g (priviledge), ¥ ERBLE FZ SR E -

o PR A 2 03 ESI---§ & 32§ 33 ( reasonable aware of), & &% Frip ~ TR

3 (should know,anticipate) s p&, T 2 B 45 %33 ESI -
PRZEG--ANIONTABRF] LI VA ERFATE R d 2 ¥ AR

FE AR ] i 3% i R IR R EF LR G LA, T W
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//ﬁ/#fbfa[i@/ﬁf/g:‘ W e-Discovery Aol

PHBEE oA R Z R WA TAERAE o

ARG BFEAREIECHEe ¥ F LA BEE P
m A 2 1o RintRenEE P A B IS £ R e
a—%%?@mL TR A EApM T Al P R PR L2

9% = 5
:#;
W
(w
P

[

o
=
o

[

o
=
o

Eﬁa O TR EFRTRET-F - BE LR E V'Jq‘ LR LR
’1‘ % B 7}_,19 %= ?f'}tpg_#gzifg‘lf% g x F»VL»}I iﬁ-i{ A ’f] E 2| J—(de'faU”:
Judgment) Rt B A F AT R AR TR A € RS o

PECUERCE 02 U R R S M iR 2R TR (Mgarbage dump”)--- &
Foh 4 g i}ﬁ’r & 3R ) 0, @ e '; 7w g e Ap e (Mutually assured
destruction)--- iz 14 = &% 0 & R A P ARLHEHE DL T R SRR
fo-fe RPVEER 2 B G E S 2P AR AL ,?JJ BAFa SR R R
FH AP HBAIREEZEFAELT o

FRCP26(b)(2)(B) % 5 Bf: HP7A 72 5 2 f #£s 2 Am 2L L 8 A7 Be
% (not reasonably accessible because of undue burden or cost”)z ESI  #L--- & B

il 7;}}3 RHE- LS JET I3 S ---iﬁ--’ e H B RNERE B
RRR R R R et 2 A AL

MHW%‘#J%m@%%@ﬂ%ﬁaﬁwiiﬁﬁgé@éf\»amﬁ
% (partial discovery), & # # scd = K%+ A, (512 24372 d (good cause)
5O F] MR AR - 20 B kR

i@ B if? safe Ilarbor ,’,;z #A---rule 37 H J;‘}'L\ E‘E > :L'Jf g l?’ ESI #1 ]
LN
EF R fu—’r—;*‘” H @ enp) ek 1'+\ £F0, L. 0 AR R i ’TF"’Z%" AR 1 W ERRNN
TN Ky LI 5

*,F REI3 litigation hold 2 & 7% -

BB & 57 (Claw-back”Agreement): F] & ~ € enf b Jf & 41 s &_ESI#
BALE & RFE R EFLS F’E.“’Jf.i-fg(attorney-cllent privilege) # % >t 3 g (waive),
?mé 3;% WERATE TR AR ER B A T U s $hi
Wl E G EROE A Lo dh B RIS R RE T 2 F R o e AR
R BIF G AP R R T A € LAREHR DS QoA IR L € F Bt
LR, blde s FALAL S & o B (turned over), RIAR & 3 8 (waive)-—-#711 25 b &
T e B T AL B O B (turned over), k2§ VBew £ )7 IR (TR R EE R
?fi(f’b’ﬁ oA AR 5 A waived.)---BE 2t ot BREE & ) € (Congress)F 4 % 2 & g
% '] (proposed evidence rule), e st F i iF (7 H_A Fre e
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FItir &S ﬁ“ﬁ/f//g TE 3 e-Discovery FH T

S I pES EATN N & 97 (Claw-back”Agreement) £_3 »xe, #r11 2
- A d
ALF - AR T A R 2R G R ITERY £ T e BT A
01 Rk 2R %—“’Fé“‘;ﬁ‘r%é,fz%jé =34 :
SR LR A R, B S T £ TGRS A g W eh e

o B 74 z_ESI g—quﬁ'fﬁ;;’(%‘;,? M 3TN iE 7/7‘? )I}}Iu ) Ly ;}g_)___lg F\:B%{
edmgt = K2 PR SRR R R R F R TR - 8§
—EQE’;T ESI mxfo—,;ﬂ%f\fﬁ“(SO T PR AR - X li;:i'«ljﬁﬁ‘—rgaﬁ .
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